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STATEMENT OF THE CASE 
Nature of the Case 
William Dee Van Komen, Jr., appeals from the district court's order relinquishing 
jurisdiction and executing a unified sentence of five years, with two years fixed, for 
possession of a controlled substance with the intent to deliver. He asserts that the 
district court violated his Fifth Amendment right against self-incrimination by 
relinquishing jurisdiction based upon Mr. Van Komen's refusal to take a polygraph 
evaluation. 
Statement of the Facts and Course of Proceedings 
In 2010, Mr. Van Komen pleaded guilty to possession of a controlled substance 
with the intent to deliver and possession of drug paraphernalia. (R., pp.98; 103.) For 
possession of a controlled substance with the intent to deliver, the district court imposed 
a unified sentence of five years, with two years fixed, and the court retained jurisdiction. 
(R., p.118.) Following the period of retained jurisdiction, the court suspended the 
sentence and placed Mr. Van Kamen on probation for a period of five years. (R., 
p.133.) 
In February, 2013, the State filed a report of probation violation, alleging that 
Mr. Van Komen had driven under the influence of alcohol, had consumed alcohol, and 
had consumed a controlled substance. (R., p.156.) He admitted to the violations and 
the court continued his probation. (R., p.165.) 
In August, 2013, the State filed another report of probation violation, alleging that 
Mr. Van Kamen had been having a relationship with a sixteen-year-old girl, had failed to 
report for drug testing, and had failed to pay the costs of supervision. (R., p.173.) 
1 
Mr. Van Komen admitted to the first two violations and the State withdrew the third 
allegation. (Tr., p.7, L.10 - p.8, L.4.) The court moved on to disposition and stated: 
All right. Mr. Van Komen, I am going to revoke your probation and impose 
the prison sentence that was originally imposed, and that's two years 
fixed, three years indeterminate, total sentence of five years, and I am 
going to impose that today retain jurisdiction for up to a year, and I am not 
going to make any recommendation as to the type of ret:=iined jurisdiction 
that you receive. I don't know that I have enough information right now. 
You tell me that you've been clean, but, uh, you missed a drug test on 
August T11, and that was following an abnormal drug test on July 30 th . You 
missed another drug test on August ·12 th . You missed drug tests for the 
entire month of June - well, from May 31 st to June 21 51, so I don't knovv if 
you've been clean and sober from drugs and alcohol. 
[ ... 1 
I'm going to order that you be polygraphed on that issue, whether there's 
been any drug use or alcohol use since March 2st11, 2013, and I'm going to 
order that you be polygraphed as to whether or not you had sexual activity 
of any kind with [A.O.] If you test deceptive as to either of those things, 
then I will likely impose the prison sentence, have you serve the rest of 
your time in prison regardless of whether you do well on the rider. 
(Tr., p.17, L.5 - p.18, L.5.) Mr. Van Kamen then spoke with his attorney, who informed 
the court, "[h]e'II agree to the polygraph arrangement, Your Honor. He didn't use, and 
he didn't have any - I don't know what sexual activity means." (Tr., p.18, Ls.15-19.) 
At the rider review hearing, the State recommended that the court put Mr. Van 
Komen on probation. (Tr., p.22, Ls.8-14.) The district court inquired of the polygraph 
examination, counsel for Mr. Van Komen stated, "I don't think there would be issue with 
regard to drugs, Judge. However, in regards to any potential crime, uh, regarding to 
contact with the individual who I believe is a minor, I would advise him to assert his Fifth 
Amendment rights as to that .... " (Tr., p.24, Ls.14-20.) 
The district court relinquished jurisdiction. (R., p.204; Tr., p.26, Ls.10-17.) The 
court explained: 
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[T]he reason that I am revoking your probation is you haven't done what I 
ordered you to do when I sent you on a rider, and that was to get a 
polygraph evaluation to assess both the truthfulness of no alcohol or drugs 
after March 28 th , 2013, and the extent of any sexual activity with [A.O.] 
(Tr., p.27, Ls.4-9.) The court then expressed concerns that Mr. Van Komen may have 
been attempting to contact a minor female during his rider and that, "I don't think I can 
protect the public. I don't think I can protect [A.O.]" (Tr., p.28, Ls:1-16.) 
Mr. Van Komen appealed. (R., p.206.) He asserts that the district court violated 
his Fifth Amendment rights by relinquishing jurisdiction. 
3 
ISSUE 
Did the district court abuse its discretion when it relinquished jurisdiction because it 
violated of Mr. Van Komen's Fifth Amendment rights? 
4 
ARGUMENT 
The District Court Abused lt~_Discretion When It Relin ~uished Jurisdiction Because It 
Did So In Violation Of Mr. Van Komen's Fifth Amendment Rights 
A. Introduction 
Mr. Van Komen asserts that the district court abused its discretion by 
relinquishing jurisdiction because it did so in violation of Mr. Van Komen's Fifth 
Amendment rights. Because this error, which is clear from the record and which formed 
the basis of the decision to relinquish jurisdiction, the order relinquishing jurisdiction 
must be vacated. 
B. The District Court Abused Its Discretion When It Relinquished Jurisdiction 
Because It Did So In Violation Of Mr. Van Komen's Fifth Amendment Rights 
Mr. Van Komen asserts that the district court abused its discretion by 
relinquishing jurisdiction because it did so in violation of Mr. Van Komen's Fifth 
Amendment rights. Mr. Van Kamen asserts that this claim may be reviewed on appeal 
because he asserted his Fifth Amendment rights at the rider review hearing. When 
asked about the polygraph, counsel for Mr. Van Komen stated, "I don't think there would 
be issue with regard to drugs, Judge. However, in regards to any potential crime, uh, 
regarding to contact with the individual who I believe is a minor, I would advise him to 
assert his Fifth Amendment rights as to that .... " (Tr., p.24, Ls.14-20.) Thus, Mr. Van 
Kamen asserts that the issue is preserved and may be reviewed under the traditional 
abuse of discretion standard. 1 
1 Mr. Van Kamen filed a Rule 35 motion for reduction of sentence on these grounds as 
well, which was denied. (R., p.225; Augmentation.) Because this motion is either a 
motion for reduction of sentence filed with no new information or a motion asserting that 
the sentence was imposed in an illegal manner when the sentence was not imposed at 
the relinquishment hearing, Mr. Van Komen does not appeal the denial of this motion. 
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This Court reviews a decision to relinquish jurisdiction for an abuse of discretion. 
Thus, we review a decision to relinquish jurisdiction for abuse of discretion. State v. 
Brunet, 155 Idaho 724, 729 (2013). A court properly exercises its discretion when it 
(1) correctly perceives the issue to be one of discretion, (2) acts within the outer 
boundaries of its discretion and consistently with the legal standards applicable to the 
specific choices available to it, and (3) reaches its decision by an exercise of reason. 
Id. Mr. Van Komen submits that the district court did not act consistently with the legal 
standards applicable to it because it relinquished jurisdiction based on the exercise of 
his Fifth Amendment rights, as is set frnih below. Therefore, he asserts that the order 
relinquishing jurisdiction must be vacated. 
However, Mr. Van Komen also submits that the claim is reviewable under the 
doctrine of fundamental error if the Court concludes that it is not preserved. In order to 
establish fundamental error, Mr. Van Komen must show: 
(1) the defendant must demonstrate that one or more of the defendant's 
unwaived constitutional rights were violated; (2) the error must be clear or 
obvious, without the need for any additional information not contained in 
the appellate record, including information as to whether the failure to 
object was a tactical decision; and (3) the defendant must demonstrate 
that the error affected the defendant's substantial rights, meaning (in most 
instances) that it must have affected the outcome of the trial proceedings. 
State v. Perry, 150 Idaho 209, 226 (2010). 
First, this claim involves an unwaived constitutional right. The Fifth Amendment 
to the United States Constitution guarantees that "No person ... shall be compelled in 
any criminal case to be a witness against himself." This safeguard against compelled 
self-incrimination applies to both the guilt and penalty phases of a trial. Mitchell v. 
United States, 562 U.S. 314, 325-27 (1999); Estelle v. Smith, 451 U.S. 454, 462-63 
(1981 ); Estrada v. State, 143 Idaho 558, 563-64 (2006); State v. Lankford, 116 Idaho 
6 
860, 87·1--72 (1989). A rider review hearing constitutes a penalty phase of a criminal 
case, and therefore the Fifth Amendment applies. 
State v. Coassolo, ·136 Idaho 138 (2001 ), does not dictate otherwise. In 
Coasso/o, the Idaho Supreme Court held that because sentencing does not occur at a 
rider review, the defendant does not have a liberty interest and therefore the due 
process right to a hearing does not apply. Id. at ·143_ This does not, however, give the 
district court a license to violate other constitutional rights. For instance, it can hardly be 
said that a court could relinquish jurisdiction on the basis of a defendant's race or 
gender, and it cannot be said that the court is free to violate the Fifth Amendment either. 
"[W]hile an individual certainly may be penalized for violating the law, he just as 
certainly may not be punished for exercising a protected statutory or constitutional 
right." United States v. Goodwin, 457 U.S. 368, 372 (1982) (citation omitted). Doing so 
would not only violate due process, see id., but also violate the constitutional right being 
asserted. In this case, while sentencing was not occurring at the rider review hearing, 
Mr. Van Komen was clearly being punished for exercising his Fifth Amendment right. 
Further, Mr. Van Komen's Fifth Amendment rights were not waived. While 
Mr. Van Komen agreed to the polygraph arrangement at the probation disposition 
proceedings, the record does not show a Fifth Amendment waiver. Fifth Amendment 
waivers must be voluntary. And in this case, Mr. Van Komen's agreement to the 
polygraph came only after the district court announced its intention to punish Mr. Van 
Kamen if he did not participate in the polygraph. Thus, the district court was threatening 
to unlawfully punish Mr. Van Kamen if he exercised a constitutional right. See Goodwin, 
457 U.S. at 372. A waiver of a constitutional right is voluntary, knowing and intelligent 
when it is given without coercion, with knowledge of the right or rights involved and with 
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full awareness of the consequences of relinquishing those rights. See, e.g., State v. 
Colyer, 98 Idaho 32, 34 (1976). In this case, the record shows that any Fifth 
Amendment waiver was given after the district court unlawfully threatened to punish 
Mr. Van Komen if he exercised that right. It was therefore not voluntarily. 
And, in any event, Mr. Van Komen did assert his Fifth Amendment rights \Nith 
regard to any questioning about the minor at the rider review hearing. Again, counsel 
for Mr. Van t<:omen stated, "I don't think there would be issue with regard to drugs, 
Judge. However, in regards to any potential crime, uh, regarding to contact with the 
individual who I believe is a minor, I would advise him to assert his Fifth Amendment 
rights as to that .... " (Tr., p.24, Ls.14-20.) Thus, the claim on appeal involves an 
unwaived constitutional right. 
Further, the violation of this right is clear from the record. The district court was 
very clear in its reason to relinquish jurisdiction: The court explained: 
[T]he reason that I am revoking your probation is you haven't done what I 
ordered you to do when I sent you on a rider, and that was to get a 
polygraph evaluation to assess both the truthfulness of no alcohol or drugs 
after March 28th , 2013, and the extent of any sexual activity with [A.O.] 
(Tr., p.27, Ls.4-9.) Thus, the court clearly punished Mr. Van Kamen for exercising his 
Fifth Amendment rights. 
Finally, there is a reasonable possibility that the error affected the outcome of the 
proceedings. Again, the court expressly relinquished jurisdiction based on the failure to 
participate in the polygraph examination. Further, the court found that it could not 
protect A.O. without the polygraph. (Tr., p.28, Ls.1-16.) Because the court's decision is 
based almost exclusively on the assertion of Mr. Van Komen's Fifth Amendment rights, 
there is a reasonably possibility that the outcome of the proceedings would have been 
different. 
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CONCLUSION 
Mr. Van Komen requests that the order relinquishing jurisdiction be vacated and 
his case remanded for further proceedings. 
DATED this 11 th day of December, 2014. 
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